CALIFORNIA UNZIMPLOVMENT INSURANCE

Ih

In the Matter o

JAMES TICHGZLAAR
(Claimant)

S.5.A. No.

THE NORTHWEST PAP:
(Emplover)
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Emplover Account No.

APPEZRALS ZQ0RRD

PRECEDENT
BENEFIT DECISION
No. P-B-117
Case No. 71-74¢

The claimant appealed from Referee's Decision No.
S-3485 which held that he was disqualified for bens-
fits under section 1256 of the California Unemplovment
Insurance Code on the ground he had voluntarily left
his work without cood cause. The decision also
relieved the employer's reserve account of benefit
charges. The claimant, through counsel, has submitted
written argument. None has been received from the
Department or the employer.

STATEMENT OF FACTS

The claimant was last emploved by the above namnad
employer as a mail handler fzcm July 21, 1969 until
July 17, 1970 whan he resignsed in order <o lsavs Zhe
L ngeles = an area and wmova to Portland,

T was living in Montclair,
i les frcm the emplover's tusi-
in Pomona. Hs had on prior
Southern Califocrnia a}aa anc
wLinh the smog ons.

Late in 1929 the claimant began r=2ading oooks zand
periodicals on the 2ifects oI smeg, including its known
health nazards. Yeither the claimant nor anv menber
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clusions based upon

of his family wers advised by a physici
should lsave the Los Angelea z2rez Zcor
nealth. Although his own health and &t
nis family were not immediatsly threats
laimant, on the Daslis SI nls reading,
over a veriod of time there would be a
The ohly 11l effect of smog upon the cl
family has been occasional eye irritati
respiratory irritatio agai 7e
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upon the diagnosis oZf hysician. The
children attended school in the San Ber
area where on several cccaslions they, a
classmates, were regquired to lie down ©
school to aid respiration during heavy

Prior to leaving the
had declared banXruptcy.

In September 1970 there was a heav
Portland, Oregon, in which public autho
persons with chronic lung or heart cond
indoors.

A specialist in pulmonary matters
surgery testified at the hearing that ©
type of '"photochenmical smog" will zifec
respiratory system and that carbon mcnc
could have possitle serious elfects oI
early senility and other grave afilicti
sons thus affected basically would o= t
old and the very young. The scecialist
that photochemical smog does not occur
because there 1s not a suZiicient amoun
that area, but that the Fortlzand smog &
same carzon monoxids eZlIzcts as the Los

In reply to interrogatorliss
refere=s aZter the nearing the cl
ne seleacted ?or:la:d,Oreio: sinc ol
smog condlitions wsre nct as tad thers =
Angeles:; that the timing o 1 r
governed bty nis deslire that
the scheol vesar and by hs
seeking emplovment; thait th
possible transisexr to an Ida
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location but no transfer was available. O< particular
interest is interrogatory No. 4 and the claiman<'s
answer thereto, bcth of which are set out below:

"4, Could vou have noved to sonm
"other area in Southern California which
is less smog-infected such as areas near
the coast and continued vour emplovyment
and if not please indicate why not.
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"No. The commuting from coas:tal
areas would have been a process re uiring
personal axposure to carbon mon a rom
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freewayv trafific and would be efinite

threat to personal health. I feel and my

researcn I believe shows that the only

protection from L.A. Smog is to leave.,"

In a fact finding report dated August 6, 1970, of
which we take official notice as a part of the Depart-
ment's records, the claimant gave the follcocwing state-
ment relating to the circumstances of his Ssparation
from employment:

"I was emploved by MNorthwest Paper

Co. as a Sr. Pulp Hauler. The ra-s of

pay was 3.565 on a 7 dav operation. Tr

company nhad gone into a slack nariod

where they were closing down 2 davs per

week. DNotice oI shutdowns was vosted,

usually, only 2 dayvs prior to shutdouwn.

This led to very unstable Day conditions.

This situation along with the serious

hazard presented to mv childran's rRealsin

Sy the extiremsly dangerous air pcllution

led to myv dscision to relocats in a mors

nealthy envirsonmenz.

REASONS TOR DECISION

The lecgislati
plovment insurancs
100 o= the Califor
pDortion thaeregs ner<in
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"The Legislature therefore declares

that in its considered judgnent the puklic

good and the general welfare of the citizens

of the State reguire the enactment of this

measurs urndsr the police powser oI The Stzatsz,

for the compulsory setting aside oI Iunds

to be used for a.system of unemploynent

insurance providing benefits for persons

unemployed through no fault of their own,

and to reduce involuntary unemployment

and the suffering caused thereby to a

minimum."”

The emphaSLS is on involuntary unemployment. While
it is true that the seeming voluntary act of resigning
from employnent wou;d eliminate a claimant from Lben=2fitis,
the legislature and the case law have prov1ded for bene-
fits in the event a voluntary termination is with good
cause. (secticn 1256 of the California Unemplovment
Insurance Code) Good cause has been defined as existing
"when the facts disclose a real, substantial and com-
pelling reason oI such nature as wou’d cause a rszascnzbls
person genuluvl“ desirous of retaining emplovyment Lo taks
similar action.’ (Appeals Board Decision No. P-3-27)

Subjectively speaking, it 1s obviou
> +—

-7
ant herein feels that he has good cause
his employment. Cbjectively, we must vie
nust all others and measurs his actilons
standard cf the reascnable nan sinceraly
etaining emplovaant.

The facts clearlv srnow the claimant did not movs nis
familyv from Southern California on the advice cI L-
cian but rather on the Dasis oI the indlividuzl rs=
rhe had done zand the inpressions ne nad recsivw =z 2
various news m=dla. Conseguantly, <herse 13 no =7
0f an inmmsdiazte compelling wmedical rzascn Ior the movs.
In view oI the claimant's econonic situas
able man, in ouxr orinion, wculd have taXk
cbtaln emplovment 1n a snog-~-Ir2s arsa pr
his Joz. The claimant hereln nas simnly
thing and fled Th2 arsa. W2 do net disrs
to obtain a tr fex from nils esmzloyment
rejected p=causs cI whe clover's lack
Neverthelass, prudence diciates that ths
family, in a factual situation such as
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by this case, should cbtain emnloyment in another aresa
teiore abandoning the Zamily's means ¢ sunsort, ang,
further, should seek competent, Zirsthand medical
advice for nhis family,

The claimant rejected the 2lternative of meving
to a smog-free coastal area in Southern Californisa
which might have served as an interim remedv until
other enmployment could be obtained. His rejecticn
is based upon his own opinion that the carbon monox-
ide content and concantration on Southern California
freeways presented a hazard tc his hezlth. 7Fe reject
this contention, unsupportad as it is, summarily.

In short, smog, in and of itself, does nct pre-
vide good cause within the meaning of the ccde, for
voluntarily terminating employment. In the absence
0of medical evidsnce that there was an iLmnedizate
compelling necessity for moving himself or any menbers
of his famil: we hold that the claimant has not acted
as a reason aole person sincerely desirous of retaining
enployrnent and therefore nas cuit his work without ¢cod
cause.

DCISION

The decisicn of the referee is affirmed. Tits
are denied. The employer's reserve account 1is eved
of benefit charges.

Sacramento, California, Cctober 27, 1S71.
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